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PETITIONER

RESPONDEN’]

/O\_/ (o continaation.of this, I am
M ik ;
b diracted to forward herewith a o il D3 pAssed by’ Lhn Hon'ble ngh

Court in the abave noted Civil W l8nifor/immediate strict compliance, along with u
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INTHE HIGH COURT op PUNJAB & HARYANA
AT CHANDIGARH

N WRIT JURISDICTION,)
Fil sk | _—
‘ L L CW.PNO. Z22%] oF so0e
B ¥ | !'I
MM i . - . L .
Bl A, (D‘VT.) LIMITED, 304 ANSAL CHAMBER | L 6 BHIka

JE CAMA PLACE, NEW DELHLIIDO66, THROUGH ITS D;-:IRECTOR

BHRI J.K BANSAL soN OF LATE SHRp KL BANSAL, RES%DENT OF

SECTOR D-4, VASANT KUNJ, NEW DELH] - ¢ 10070,

.PETITIONER

VERSUS

L. | STATE oF HARYANA THROUGH COMMISSIO}:@ER &

SECRETARY TQ| GOVERNMENT OF HARYANA, INDUSTRIES

DEPARTMENT, HARYANA CIVIL SECRETARIAT‘, CHANE‘GARH.

2. THE DIRECTOR op INDUSTRIES, HARYANA, SECTOR 17,

CHANDIGARH. ' k=

3. THE DIRECTOR TOWN & COUNTRY PLANNING‘, HARYANA,

SECTOR 18, CHANDIGAR,

4 HARYANA STATE INDUSTRIAL DEVELOPMENT CORPO’RATIO'N;
SECTOR 17, CHANDEGARH, THROUGH

DIRECTOR,

s MANAGING

“ 5% THE sup DIVISIONAL OFFICER (CIvIL) — CUM -~ LaNp

ACQUISITION COLLE

b

CTOR, GURGAON, HARYANA.

--RESPONDENTS

CIVIL Wit PETITION UNDER

il ARTICLE 226 OF THE:
/?:'/;,-_/ i3 C,.-:\.;ATQ'L.&K.. = (f;r_ .ICL_\_‘_-\,;%

be Summoned, perused and upon hearing counsel, this Hon'ble

Court may be pleased to:-

il issue a writ in the nature of certiorari quashing of the

impugned order dated 2.1.2007 (Annexure P-3)



(i)

(iv)

Lol RReteery
_conveyed by Di:rector of Industrieg d Commerce,
Haryana being illegal, arbitrary & discrimhlamry,

Issue a writ in the nature of certiorari fuashing the
impugned order dated 3.3.2004 (Anfiexure P17)
Passed by respondent no. 3 on remand of the case of
the petitioner for éhamge of land 1ge by the
Commissioner & Secretary, Town & Country Planning,
Haryana, Ch;nd.igarhAcum—Appellate Authority giving
a positive finding of discrimination in fa‘vour of the
Petitioner and consequently the impugned order dated
14.3.2002 passed hy respondent no.3 illegally refusing
to  grant Permission for change of land wuse g the
petitioner,

1ssue a wr_it in the nature of certiorari quﬁshin‘g the

impugned notifications issye under sections W By 9

ete. of the Land Acquisitipn Act, 1894 and

arbitrary, malafide, ultra vires of the provisions of the,
land aequisition act, I1894 and violative of articles 14|
& 19 (1) (g) of the Constitution of India;

issue a writ in the nature of mandamus directing the

respondents tq grant change of land use 14 the

Petitioner for the réasons mentioned in the body of the

petition relating haclke to 11.1.1994 when the petitionér

was granted NIOQ before the Provisions of the Punjab

Scheduleq Roads & Controlled Area Restrictions of

Unregulateq Development Act, 1963 and the Haryana



(vi)

(i)

o |
¢ ot - L Rob-o8 3
Development & Regulation of Urban Areas, I\ct, 1975
became applicable;
issue a writ in the nature of mandamus directing the
respondents to release the land of the petitioner from
acqu.isition just as those industries mentioned in the
petition were left out of acquisition as had been
granted NOC alengwith the petitioner Before the
controlled area was notified on 31.1.1994;
issue a writ in the nature of mandamus directing the
respondent state to hold in abeyance the proceedings
consequent tq#the/_passing of the impugned av.raj.'c} qua
thé petitioner till such time as its case for grant otr' CLU
is not decided by the competent authorities, issue any
other appropriate writ, order or direction be issued,
deemed fit in the facts and circumstances of the case,
in favour of the peltitiafner in the interest of justice.
Advance notice of the writ petition may ba dispensed
with in view of the urgency of the matter.
BExemption may be granted from filing certified
copies/original copies and perrpission may be granted
to place true typed/translated/photocopies thereof on
record.
An ad interim order be kindly passed directing the
respondent state to hold in abeyance the proceedings
consequent to the passing of the impugned award qua
the petitioner and that the petitioner be not
dispossessed meanwhile and status quo be ordered to

be maintained,

Writ Petitiori be allowed with costs,
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IN THE HIGH COURT OF PUNJAB AND HARYANA AT
CHANDIGARH
C.W.P. No. 3206 of 2008
Date of Decisipn: March 3, 2008

A

Bansal India (Pvt.) Limited -

Petitioner
Versus

State of Haryana and others

...Respondents
CORAM: HON'BLE MR. JUSTICE M.M. KUMAR
- HON'BLE MR. JUSTICF, T.P.S. MANN

Present: Mr. Rajiv Narain Raina, Advocate,
for the petitioner.

M.M. KUMAR, J.

This petition ch#lenges orders dated 14.3,2002 ( P-9) and
3.3.2004 (P-17), passed by the Director, Town and Country PManning,
Haryana-respondent No. 3. A further prayer has been made for
quashing order dated 2.1.2007 (P-3), passed by the Director,
Industries and Commerce, Haryana. In all these orders the praver of
the petitioner for issuance of permission for change of land use has
been declined. The petitioner has also prayed that notifications unddr
Sections 4 and 6 of the Land Acquisition Act, 1894, leading to passing
of award on 22.7.2003,~passed by the Land Acquisition Collector,

Gurgaon, be also quashed.

The case of the petitioner in nutshell is that it had

purchased 20 Kanals 19 Marlas of land by registered sale deed on
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25819093, It is claimed that the land was purchased after

confirmation from the Town and Country Planning, Haryana, and that
the site did not fall in any controlled or urban area, Applications fot
grant of No Objection Certificate was made on 2.9.1992 and
30.8.1993 to the Director, Town and Country Planning-respondent
No. 3, for setﬁng up proposed industrial unit on the land, which was
issued on 11.1.1994 (P-4 & P-5). Similar No Objection Certificates
were also granted in favour of other persons. By notification dated
31.1.1994, issued uuder—the provisions of the Punjab Scheduled IRaéds
and Controlled Area (Restriction of Unregulated Dévelopmenﬁ) Act,
|
1963 (as applicable to Haryana) [for brevity, ‘the @963 Act’], the h?fnd
belonging to the petitioner and 8 other companies falling in village
Naharpur Kasan, was declared as controlled area. The petitioner came
to know of this notification by Memo. dated 1.3.1994, issued by the

Director, Town and Country Planning-respondent No. 3 and it was

advised to apply for change of land use in accordance with| the

provisions of the 1963 Act and the rules framed thereunder. IThe

petitioner accordingly applied for grant of permission for 'chanéc of
land use on 6.4.1994 and submitted ‘No Objection Certiticate’ Iﬁ;o'm
the State Pollution Control Board, Haryana, Land Requirement
Certificate from the Industries Department, Haryana and a certificate,
certifying that the Iproposed unit is a non-polluting agro-based
industry, It is claimed that a land justification certificate, dated
$.8.1994, was also issued to the petitioner in accordance with the

decision dated 8.7.1994, taken under the Single Window Service (P-6

& P-7). Despite ‘Tthe recommendations made by the Director of
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Industries, Haryana-respondent No. 2, the request of the petitioner fbr
grant of permission for change of land use was rejected on 6. 10.199|4.
It is claimed that 8 Con'lpzmi’es\ were, however, grgated permission fhr
change of land use.

The peti Eioner again renewed its request by making frc$l1
application on 21.12.2001, for oblaining permission for change 5bf'
land usg, to the Director, Town and Country Planning-respondent No.
3, by depositing requisite fee, However, the same was rejected on
14.3.2003 (P-9). An appeal was préferred before the Commissioner
and Secretary, Department of Town and Country Planning, Haryana,
who remanded the case back vide order dated 10.6.2003, pointing out
that other industries have been granted change of land use, which hias
been denied to the petitioner. The Director, Town and Country
Planning, Haryana-respondent No. 3 was asked to Bxamine the case taf

the petitioner afresh. On re-examination, the Director, Town and

Country Planning, Haryana-respondent No. 3 again rejected the

request, vide order dated 3.3.2004 (P-1 7), by concluding as under;-
W Whereas the main grounds to file the appeal are:-
(a)  The Director has filed to address fo the question ot
satisfaction of condition of section-5 whigh
requires  publication of plans including’ the
restrictions  in the controlled area including
preparation of plan within a prescribed time limit
and publication of the same in the prescribed

imanner.

(b) The NOC was granted 1o set up an industrial unit
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(c)

(d)

(e)

(0

“f

vide Director, Town & Country }*llanning, Haryana
letter dated 11.1.1994 and while Fejecting the case
this aspect has not been considered.

So many other units have been érantecl NOC and
these are running successfully without going into
theﬁrigours of having to applying for change of land
use.,

The Govt. of Haryana had fixed a two kilomctrq
buffer zone around the acquired land of IMT and it
has been reduced through a circular ‘which was
never published in gazette, hence does not have
any legal sanction under the Act.

Change of land use to M/s Enkay India Rubber and
M/s Alka Plywood has been granted as recently as
April 1996 and March, 2000. These units are near
abaut the land of the appellant.

No opportunity of hearing has bgen provided io the

appellant.

Whereas the appellant authority after examining

the contents of the appeal and after hearing the arguments

has remanded the case to decide it after granting the

opportunity of hearing and in view of the issues raised in

the appeal. In accordance with the above orders, the

appellant was granted hearing on 8.7.2003, 5.8.2003,

30.9.2003 and 20.11.2003. The advocate appearing on

behalf of the appellant submitted his arguments during
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the course of hearing. The main isSues raised in th

arguments are same as mentioned from (a) to (f) albov ;
Very fact that the site is located in the gontrolled art;a antl
change of land use is required as per provision of sectiqrilu
7 of the ..Punjab Scheduled Roads and Controlled Aregs
Restriction of Unregulated Development Act, 1963
(hereinafter referred as Act No. 41 of 1963) the ngT-
publication of the plan can not be‘a excuse 1o 'gr!zmt
change of land use. NOC was granted by the Directc%r,
Town & Country Planning, Haryand on 11.1.1994 and
the controHed drea was published in the Govt. Gazette ;}1;
30.1.1994. While granting the NOC, it was made ciéar
that provision of Act No. 41 of 1963 will be app.licable‘as
and when controlled area is declared. The irsit_iél
application made on 9.6.1994 in requirement of sec’rjq‘m-:?
of the Act No. 41 of 1963 was rejected as the site olti'tha
appellant was falling in the area envisaged fér
development of IMT, Manesar. The appelia.nt again
submitted an application in September, 2001 dgain
requee;tin; tn "gr:mt the permission fr change of fand use
for industrial purposes which was again refused :V.l:df:
Jetter dated 14.3.2003 as the site was falling within 'oﬁe
kilometre buffer around the Industrial Model.Towr}s-hip,
Manesar and as per Government policy no change o% la?ld

use for industrial purpose was to be allowed.

The contention of the appellant that the |other
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units whwh were granted NOC by the department|are
running successfully without going fhrough the rigouts of
obtaining change of land use does not hold good aé all
these Lmitsd came into an existence before declaration of
the controlled area whereas the appellant did not tak__e? any
'step_:; for implementation of the project before d?clargation
of the controlled area.  The contention that: the
instructions for having a buffer zdne of one kiloma]étre is
not published in the gazette also is not tenahle as grén_t of
permission for change of land use is not a right but the
permission is always subject to the land use.proi:_}osals
prepared for the controlled area as well as  policy
parameter envisaged to regulate the devel{)pmenﬁt. The
case of M/s. Enkay India and M/s Alka Plywoad is not
mmilar o t’nat of the appellant as the permission ‘1o both
the units was granted after consideration of merits of
these cases at the highest level by a committee headed by
Chief Secretary, Haryana, Moreover tha‘.land'hag also
been put under acquisition proceeding by the department
of Industries; hence the title of the land has coﬁ]s under
question.”
After hearing learned counsel at some length we are of
the considered view that the writ petition suffers from inordiﬁate and
unexplained dei;y. Tt is admitted position that the appilicatioq of the

petitioner for change of land use was rejected vide order dated

6.10,1994, as is evident from the averments in para 17 of the wril
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petition. The aforementioned order has never bedh Lhdi]tﬂgﬁd which

shows that the pemlonel had accepted the positiodl which emsted then
and was satlisfied with the rejection of its appheation tor change lof

land use.

After more than seven Years, on 21.12 2001, a ndw

beginning was made, which has resulted in passing of order dated
3.3.2004 (P-17). The order dated 6.10.1994, has geen concealed from

this Court and the petitioner has felt contended by making a mere

mention of the aforementioned order in para 17 of the writ petition, |1t

is well settled that the remedy of writ petition under Article 226 could’
be availed within a reasonable time but not later than the period of
limitation provided for filing a civil suit. Such an order could have

been challenged within a period of three years, which came to an end
on 6.10.1997. Moreover, a perusal of the order dated 3.3.2004 (P-17),
passed by the Director, Town and Country Planning, Haryana-
respondent No. 3 would show that the site belonging to the pentloner
is located in the controlled area and change of lanfl use is required as

per provisions of Section 7 of the 1963 Act. The non-publication of

the plan has been held to be irrelevant and not a valid excuserto grant

the certificate for change of land use because No Objection Certificate
Was granted to the petitioner by respondent No. 3 on 11.1.1994 and
the declaration of controlled area was made on 31.1.1994, The No

Objection Certificate was applicable as and when declaration of

controlled area is made. The application made by the petitioner on

9.6.1994 was rejected on 6,10.1994. Another application was made in

September, 2001, which was rejected on 14.3.2002 (P-9) because no

change of land use for industrial purposes was allowed in respect of
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the site falling within one kilometre buffer ardmd the ’;'ndustr;iil

Model Town, Manesar, The contention regardmgl_ discrimination bfss

also been rejected by the Director, Town and; Country Planning,

Haryana-respondent No. 3 because it has been concluded that all thase

unite came into existence hefore declaration of the cotiralled area,

H
whereas the petitioner failed to talke any steps for implerentation of

i
the project before issuance of declaration on 31.1:1994. i

We are further of the view that once the award urLde_r

Section 9 of the Land.Acquisition Act, 1894, has been péssed on

22.7.2003, after issuance of notification and declaration under

Qections 4 and 6 of the Land Acquisition Act, 1894, no writ petition
would be maintainable as has been held by Hon'ble e Supfeme

Court in the cases of Star Wire (India) Ltd. v. State of Har.xana,

(1996) 11 SCC 698; Municipal Council Ahmednagar! v. Shah

Hyder Beig, (2000) 2 SCC 48; C. Padma v. Dy. Secretary to the

Government of Tamil Nadu, (1997) 2 SCC 627; and M/s Swaika

Properties Pvt, Ltd. v. St

ate of Rajasthan, JT 2608 (2) SC 280.

ition is devoid of merit and is,

this petition fails and the
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Hj“éfge, |

53/ >T.P, SeHMann

Judge
March 3,2008 e
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